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Abstracttc "Abstract"
Futures trading is something quite new in many of the world’s financial markets.  In fact, it is still considered illegal in China.  With the country’s entrance into the World Trade Organization (WTO), there is need to prepare for the establishment of a futures market.  This paper seeks to make a study of futures trading crimes and how they can be prevented.  A major portion of the research examines what other countries, especially the members of the British Commonwealth, have done in dealing with this sector.  The author makes suggestions and recommendations on how to classify futures trading crimes as well as the kinds of punishment that can be imposed. The author believes that in addition to monetary penalties (fines) and imprisonment, expulsion or banishment of the offender from any activity related to the future markets will be an effective deterrent to futures crimes.

Introductiontc "Introduction"
During my stay in Singapore, I made many visits to the courts, 

prosecutors’ offices and law firms. I collected many documents and cases, exchanging views and ideas with various legal personalities.  I received many pieces of advice from the people whom I met with. I also visited the offices of the Futures Exchange of Singapore and other markets or companies engaged in futures trading and swaps. I conferred with professors and experts at the National University of Singapore and the Nanyang University  with whom many ideas and opinions were also exchanged.

The Law Library of the National University of Singapore was the main place where I collected most of the information that I needed. Other documents were also obtained from the National University of Singapore Main Library, the Nanyang University Library, the Singapore National Library as well as commercial bookstores. While Singapore is a very small state, it is the window of the Commonwealth of the United Kingdom where it is possible to learn more about common law, equity law, precedent law, case law and jurisprudence, in general. Besides, in Singapore, one can get information about the Commonwealth and its member states’ legislation and judicial practices. Other data can also be collected, such as financial services and trading systems, including securities, bank notes and other financial memoranda of understanding, agreements and treaties. 

Since my research interest is very specific and people generally know very little about futures trading, especially the law-making aspects and the judicial practices, there was a need to gather information about existing legislation and cases concerning futures trading crimes not only from Asian countries but also from the United States, the United Kingdom, etc. Because some futures or leveraged transactions are carried out both at the domestic and international exchanges and because some exchanges permit foreign futures to be traded in the local futures market, it is necessary to combine, analyze, introduce and compare all available cases, legislation and  judicial practices as background information for my project. 

There are seven sub-topics that are originally included in the project as follows: Sources of Futures Trading Crimes; Criminal Legislation of Futures Trading Crimes; How to Prosecute Futures Crimes; Penalties for Futures Crimes; Penalties and Deterrence; Penalties and Avoiding Uncertainties in the Futures Market; and Futures Crimes and International Judicial (and Supervision) Cooperation, Swaps and the Establishment of  Safe Harbors. Because of editorial limitations, only a portion of the above topics will be addressed.  

How to Prosecute Futures Crimestc "How to Prosecute Futures Crimes"
Many kinds of crimes are committed in the futures trading market but not all of them can be prosecuted as futures crimes.  Only the following can be treated as futures crimes:

(a) Futures contract monopoly, including: manipulation, cornering, squeezing, carrying out combined or successive sales or purchases by building up a dominant position or using one’s dominant position in terms of information; collaborating with another person to mutually trade futures at a pre-arranged time/price/method or to mutually buy and sell futures not held by the parties to the transaction; buying or selling futures to or from oneself without transfer of ownership of the futures by means of making oneself the other party to the transaction; downward pricing; knowingly delivering or causing the dissemination of false rumors and market reports designed to precipitate a market price reaction at a price significantly above the prevailing market price in order to affect the day’s closing price (high balling, if a price rise is sought or low balling, if the objective is to depress the closing price); 

(b) Non-competitive trading, including: insider trading, insider information trading, abuse of information obtained in an official capacity, compiling/disseminating false information related to futures trading, accommodation trades, pre-arranged trades, matched orders, churning, front running; 

(c) Futures fraud, which includes: malpractice, deceit, fraud without injury (pre-arranged trading for customers seeking tax-related benefits), wash sales, deceiving or defrauding a client, false trading, bucketing, employment of fraudulent or deceptive devices, fraudulently inducing trading, trading against customers, cross trading, trading in a futures contract on another person’s behalf, unauthorized trading, with criminal intent converting to such person’s use or the use of another any money/securities or property, fictitious sale, (illegal) options trading, report/register/record false prices used in transactions, falsely representing and handling orders, fraudulent transactions by advisor/associated persons/pool operators, luring customers to invest their money into the futures market, making false or misleading statements to clients (including such statements in a report to the client),  failure to disclose to the client or prospective client the risks involved in the proposed futures transactions. 

The purpose of distinguishing futures crimes from other common crimes or giving a precise definition to futures crimes is to be able to punish its perpetrators reasonably/judiciously and to deter or reduce the incidence of futures crimes.  The author would like to suggest that futures crimes be distinguished from common crimes in the following manner:

(1)
If the crime is committed within the futures and securities industry;

(2)
If the crime committed can be classified under at least one of the three kinds of futures crimes described above;

(3)
Regardless of the result, the intent to commit one of the types of crimes above is in itself a crime, if the said intent can be proven. 

tc ""Penalty and Deterrence of Futures Crimestc "Penalty and Deterrence of Futures Crimes"
Based on common law, most of the judges in the British Commonwealth would impose imprisonment of less than seven years for those convicted of futures crimes. But when imposing fines, British judges set their own levels.  It can be deduced that many courts prefer to impose bigger fines  to make up for short-term imprisonment. In mainland China, there is a big difference between the prescribed maximum and the minimum sentence and/or fine, making it difficult for the prosecutor and the judge to determine a penalty that is fair, relative to the gravity of the crime. But, this “difficulty” or discretion of the courts may not be fair to society, to the public or even to the defendant.  The Australian Corporation Act also  left the matter of  setting  the punishment of imprisonment or penal units imposed on the (convicted) defendant up to the prosecutor or judge. In addition, there is a trend among legislatures to drastically increase maximum fines by multiples and to reduce, if not eliminate, the prison term, especially  in cases where the defendant is a corporation or an institution.

Fines are becoming the preferred form of punishment by the courts because, ultimately, they yield a greater cost-benefit to society.  The money collected from the criminal as a fine shows up on the benefit side of the social ledger, whereas the social cost is limited to the costs of collecting the fine. A term of imprisonment, on the other hand, yields no comparable social revenue if we disregard the negligible, and nowadays usually zero, output of the prisoner. On the contrary,  to the social costs of imprisonment must be added the considerable sums spent on maintaining prisoners. To be sure, for a middle-class offender, a short prison term might be the deterrent equivalent of a large fine. But it would not follow that the social costs of a short prison term would be correspondingly low, because the greater one’s income, the greater is the cost of imprisonment in lost earnings. As long as these are earnings in legitimate occupations, their loss is a social cost similar to the cost of the prison guards. The large fine avoids these costs.1 

Futures crimes, as white-collar crimes, should be punished mostly by monetary penalties — by fines (where civil damages or penalties are inadequate or inappropriate) rather than by imprisonment or other “afflictive” punishments (save as they may be necessary to coerce payment of the monetary penalty). In a social cost-benefit analysis of the choice between fining or imprisoning the white-collar criminal, the cost side of the analysis favors fining because, as we shall see, the cost of collecting a fine from one who can pay it (an important qualification) is much lower than the cost of imprisonment. On the benefit side, there is no difference in principle between the sanctions. The fine for a white-collar crime can be set at whatever level on the defendant and thus effect the same  deterrence as the prison sentence would.  Hence, fining the affluent offender is preferable to imprisoning him from society’s standpoint because it is less costly and no less efficacious. The amount of the “fine” is simply the difference  between the defendant’s future income in the occupation from which he is barred and the income in his best alternative occupation, discounted to present value. 2
Futures crimes originate in the market and such crimes sometimes occur because of circumstances in the market, thus it is thought that changes in the system should be made and some mercy should be given to the offenders.  In such cases,  fines can be imposed in lieu of imprisonment and/or the prison terms can be shortened. Nevertheless, the author  suggests that as punishment, the criminal be deprived of membership in the industry, including  disqualification/disbarment from operating a  futures business or participating in futures trading, cancellation of the right to enter the exchange or its agent premises. Such deprivation can be limited or defined, or may last for (the offender’s) life.  

Legislation relative to the technical aspects of trading can also prevent futures  crimes. In futures trading, two systems are still practiced: one is computerized trading and the other is open outcry. The former is now recognized as the most effective method in matching buyers and sellers. It is expected that computerization will eventually replace the open outcry system.   Computerized trading offers features which will discourage futures offenses, such as one-minute-round-trade (or 30 second-round-trade).  This can prevent an agent or broker from falsifying or altering trade records. Computer-matched trades can also prevent the exchange member, employee, governor, supervisor or monitor from making any false records.  Computers can execute orders instantaneously with little chance of human error (or abuse of discretion).  Electronic systems and software can be put in place to not only monitor trading hall, clearing house, cashier-counter, contract delivery but also monitor over-speculation or other violations of the rules.  

Fines and imprisonment notwithstanding,  it is the author’s opinion that these forms of punishment will not be sufficient to deter a futures criminal who may calculate that the numbers – the risks versus the rewards – are in his favor.  This author believes that, in addition to fines or imprisonment, convicted offenders should henceforth be barred from operating or doing any business related to the futures industry.  He should also be made to shoulder the burden of the damage inflicted on the victims of his crime.

Penalty and Mitigation of Futures Market Riskstc "Penalty and Mitigation of Futures Market Risks"
Legally speaking, futures trading as it is practiced now is full of “improper elements” such as: dealers working  on the brink  of insolvency or bankruptcy as they engage in leveraged trading; over-speculation (which, like gambling is allowed by law), over-the-counter-trades which is like off-exchange trading; dual trades which conceal wash sales/churning/manipulation; self-regulated systems which  exclude horizontal supervision;  the low margin requirements of 5% which reduce investing to the level of gambling.  Clearly, there is much that can be improved, perfected or modified so as to reduce or prevent futures crimes.

Uncertainty creates risks and disorder yet they can arise from many sources – most of which are “legal” such as: mortgage can make property values double; corporate law permits companies to invest their capital in other companies or in newly-established companies whose capital can be used many times over; stocks can be issued many times  over its “fair” value in accordance with securities laws which can lead to an economic bubble; speculation on derivatives can be carried out through leveraged contract markets which can bring about a financial collapse; force-majeure provisions which allow the parties to minimize their potential liabilities;  government’s issue of bonds which attract currency into the bond market legally, causing market frustration; leveraged trading.  

The policies and trading practices in the futures market were intentionally designed to be “liberal” in order to accelerate the development of the economy and to make full use of resources.  On the other hand, many uncertainties appear when market participants try to profit from the imperfections of the system that are legal or are created by the government and legislative institutions. In their efforts to limit the risks in futures market/trading, the British Commonwealth countries adopted the criterion of net capital of the investors while the US applies the standards of daily limits of position for the exchanges, exchange members, members’ clients and futures commissions. However, the bankruptcy of Barings Futures Company, Singapore (which led to the bankruptcy of the Barings Group), the financial crisis  in Hong Kong and the markets in Southeast Asia stirred up by George Soros and the derivatives trading of LME copper by Sumitomo are all imputed to the criterion of net capital under the system of UK’s Financial Service Act. From these cases, it can be seen that in the futures market/trading, the criterion of net capital can also lead to uncertainties and cause  criminal events or financial crises.

Such uncertainties are difficult to avoid and people have to live with them because they are allowed by  law.  Therefore,  when crimes are committed as a result of the above uncertainties, the lawmakers, the judges and the prosecutors should take into account the above mentioned circumstances.   When sanctions are imposed on such offences, the law should also bear part of the burden; otherwise it is not fair to the offender since it is the law that allowed the existence of such uncertainties, thus encouraging the crime to a certain extent. Such legal uncertainties can be the basis of the defense in a criminal suit. In such cases, the defendant may escape  conviction, as the defendant can plead that the law itself has some uncertainties.  Therefore, this type of uncertainty is likely to become a hindrance in crime prevention or prosecution as well as in the sentencing of the 

offender. The author thinks that the law or the lawmakers should amend/modify/diminish such uncertainties, since they are  sometimes  man-made events and as such can be eliminated or minimized.

Swaps and Safe Harborstc "Swaps and Safe Harbors"
Swaps are  derivatives of financial markets which are instruments or are the subject of  futures trading. Nowadays, the Chinese government treats swaps as illegal trades.  Many analysts believe that this has obstructed the development of China’s  financial markets and has hampered the entry of foreign financial institutions.  On the other hand, in the US, UK, some European countries, Singapore, Japan and  Hong Kong, swaps are very popular and are protected by law. 

Swaps are hybrid instruments found in varying combinations, dealing with and displaying the characteristics of: forward contracts, futures contracts, option contracts, debt instruments, bank deposits, interest rates by exemption and subject to certain conditions, specified hybrid option instruments to be traded other than on a designated contract market.3 Swaps may be characterized as an agreement between two parties to exchange a series of cash flows measured by different interest rates, exchanges rates or prices with payments calculated by reference to a principal base (notional amount).  The swaps market is one in which the customary large transaction size effectively limits the market to institutional participants to the exclusion of the retail public. Swaps typically involve long-term contracts, with maturities ranging up to twelve years. In addition to these characteristics, many comparisons between swaps and futures contracts have stressed the tailored, non-standardized nature of swap terms; the necessity for particularized credit determinations in connection with each swap transaction (or series of transactions between the same counter parties); the lack of public participation in the swap markets; and the predominantly institutional and commercial nature of swap participants.

Swaps are dependent upon private negotiations and individualized credit determinations with regards to the capacity of certain parties to perform.  A safe harbor is applicable only to swap transactions that are not supported by the credit of a clearing organization. They are not primarily or routinely supported by a mark-to-market margin call or variation settlement system designed to eliminate individual credit risks. The ability to impose individualized credit enhancement  requirements to secure either changes in the credit risk of a counterparty or increases in the credit exposure between two counterparties that are consistent with the above criteria will not be affected. In addition, swaps agreements are not standardized and in the absence of exchange-style offset, the transaction is undertaken in conjunction with a line of business, thus a safe harbor should pay great attention to those weaknesses. In this way, risks or uncertainties or crimes in swap markets/trades can be decreased or reduced. 

Swaps once appeared in China’s financial markets together with securities and futures trades but later the Chinese authorities ruled that such dealings were illegal. Nowadays, as China is about to become a member of the World Trade Organization, it has realized that sooner or later the foreign financial institutions from Asia or the Western countries would want to engage in such dealings in China. Although the Chinese government is now eager to make related laws and regulations to allow the opening of the futures market, it lacks the experience, the knowledge of the rules of the game, the familiarity  with regulations of trade and undertakings, all of which have slowed down the process and obstructed development. Without the safe harbor, the government will not open the swaps market. Without the regulations, criminals in the market will remain unpunished.   Without permission, the swaps transactions will remain illegal.  Therefore, further study or research on swaps is necessary.

Futures Crimes and International Judicial (and Supervision) Cooperationtc "Futures Crimes and International Judicial (and Supervision) Cooperation"
Global judicial cooperation (and supervision) or assistance is needed when transactions of futures contracts cross national borders. These arrangements should be carried out when offences and violations involve other national jurisdictions of futures markets. Judicial cooperation can assist other countries but cannot deter the crime in another jurisdiction.  More cooperation (and supervision) will be required or various forms of  cooperation will be needed in the securities, futures, foreign currencies, options and forward contracts or swaps markets. Preventive cooperation should be established in all kinds of industries related to securities and futures at any time before or after crimes occur. The jurisdiction of each market should be obliged to cooperate with other representatives sent legally by other jurisdictions. The host jurisdiction that may have any information or any related evidence should assist the requesting country, provided they have previously entered into treaties or any agreements of cooperation. Cooperation related to global markets or any products traded globally  should be made ahead of time so that foreseeable measures for the prevention of uncertainties/risks/crimes can be implemented. 

END NOTES:

1 Pamela H Bucy,   White-Collar Crime Cases and Materials:  American Casebook Series,  West Publishing Co, 1992,  p 606.

2 Ibid., p  605-607.

3 Commodity Futures Law Reports  Commerce Clearing House, Inc, 1994.
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