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Introduction

Malaysia is a multiracial and multi-religious country, having among its population as many as 178 ethnic groups. About 11 million (or 55 percent) are Malay Muslims, although there are also Muslims of Indian and Chinese descent that make the total Muslim population 58 percent. Muslim women constitute more than half of the 58 percent Muslim population in Malaysia.

            Traditionally speaking, Islamic Law, known as the “law of God” or the “path of Allah,” covers guidelines for all fields of human life. With regard to implementing Islamic law, Malaysia differs from the other modern advanced Muslim countries such as Turkey and Pakistan in that it has neither abandoned the Shariah nor has committed itself to making the Shariah the fundamental law of the state. Islamic law in Malaysia is basically concerned with family law, where the Law of God is applied. The major concerns in the postwar period with regard to Islamic law have been the high rate of divorce and polygamy, especially in some states. This paper will discuss polygamy, divorce and zina, issues closely related to Muslim women’s status and legal rights in contemporary Malaysia.


I interviewed approximately 35 Muslim women as well as representatives of a number of women’s organizations and NGOs.  Besides the data collected in these interviews, I have also relied upon the work of Malaysian Muslim scholars to help me understand the issues involved and the responses that I received from the women.
Islamic Family Law



“Hhukum Syara” under the Islamic Family Law (Federal Territories) means following Islamic Law according to any recognized school of law (mazhab), but its scope has been reduced only to family affairs. Under the Federal Constitution of Malaysia, civil and criminal laws, including the family law, are within the competence of the federal government and the legislature. The exceptions are Muslim personal laws and native personal laws and customs, which are within the jurisdiction of the state government and legislature.
Since Muslim personal law is under the competence of the state government and legislature, each of the states in Malaysia has its own system of Muslim religious courts, which deal with questions of Muslim personal law. There have been attempts to codify the Islamic law in Malaysia and efforts have also been made to ensure the uniformity of the Islamic laws on marriage and divorce.  Unfortunately, until now the various enactments, with all their variations, still stand. The impact of Islamic law on Muslim women in Malaysia is largely a negative result of the diversified enactments of the various states. Polygamy and divorce are the two main issues that Muslim women complain about.

Polygamy has been discussed and debated on various occasions. Islamic law permits a man to marry up to four wives at the same time, on condition that he treats his wives equally. The Quran thus rules: “Marry women of your choice, two, three or four, but if you fear that you will not be able to deal justly, then only one.” (al-Nisa, 4:3) Two approaches can be taken toward the interpretation of this Quranic injunction. One is to stress the Quranic standard of justice so as to make polygamy difficult to obtain. The other is de-emphasize equal justice and make polygamy easily obtainable. Diverse views have been recorded in the history of interpreting Islamic law on this point throughout modern times.
The reforms on the Islamic law of polygamy in Malaysia were introduced under the Islamic Law Act of 1984, which required that an application for polygamy should fulfil at least five conditions: 

· The proposed marriage is “just and necessary”; 

· The applicant has the financial means to support his existing family; 

· The consent of the existing wife; 

· The applicant’s ability to accord equal treatment to his wives; and
·  The proposed marriage does not cause harm to the existing wife or wives.
 
As a result of that legislation, the decision to marry a second or subsequent wife no longer rested exclusively with the Muslim male. The provision of IFL 1984 is followed in most in Malaysia, except Kelantan, Terengganu, and Perak. Since the Islamic Family Law enactment in these three states does not contain the conditions that are stipulated in the IFL 1984, it has caused many problems.
 The Kelantan Islamic Family Law Enactment 1983 merely provided that “no male person shall marry another woman at any place while he is married unless he has obtained a prior written consent of the Court of Qadi.” The Terengganu Administration of Islamic Family Law enactment 1985 contains a provision similar to the Kelantan enactment. The Perak Islamic Family Law Enactment 1984 merely provides that “no man shall, during the substance of a marriage, contract another marriage except with the prior certification in writing of a judge.” This legislation made it easy for a husband to marry a second wife.
Furthermore, with the amendments passed in 1994 by the Federal Territories Legislature, which are followed by amendments of the various states legislature, it has become easier for a husband to enter a second marriage. As a result of these amendments, applications for polygamy can proceed without the court’s permission and without the consent of the first wife. Critics have called these amendments “retrogressive” and contrary to the spirit of the original reform because they assume that polygamy is the right of every Muslim male and that what was needed was to ensure that it is more easily accessible. Women’s groups in Malaysia criticized the IFL amendments and demanded revision if the authorities believe that Islam stands for justice and fair treatment of all.
 In a letter addressed to the Prime Minister Dr. Mahathir bin Mohamad, the women’s groups and NGOs, such as the Association of Women Lawyers and Sisters in Islam, said that “through the amendments made by the various states, the original substance and spirit of this law reform has been violated.”
    

Divorce is another big issue faced by Muslim women in Malaysia. Marriage under Islamic law may be dissolved in three ways: 

· By the husband through talaq; 

· By mutual agreement of the spouses; and 

· By a judicial order of separation in a suit that may be raised by either of the spouses. 

            Talaq, or unilateral divorce, was universally recognized by Islamic law. Accordingly, it was generally possible for the husband to divorce his wife by declaring a repudiation that would become effective immediately or in a future time. Talaq takes place outside the court. Divorce by mutual agreement is called Khul. Khul is effected with the consent and initiative of the wife who gives her husband a consideration, usually by returning the dowry she received on their marriage, for her release from the marital tie. The law requires the divorced wife to observe a waiting period before she marries again. The traditional Islamic law of divorce, which hardly recognizes judicial divorce, has undergone considerable change in almost all Muslim countries in the last century. As part of the reform of Islamic law, judicial divorce is now allowed. While the reform has achieved great success, there are still many problems in the implementation of the newly revised law, particularly in those laws on marriage and divorce. Generally, these issues have affected the rights of Muslim women, including the rights of Muslim women in Malaysia today.

The reform of the divorce law in Malaysia reflected an attempt to limit the husband’s right of exercising his power of talaq. According to the Islamic Family Law Act (IFL) 1984, a Muslim man wishing to divorce his wife has to fill up a prescribed form where he must state the reasons and whether reconciliation has been attempted. Only if the reconciliation attempt has failed may the Shariah Court permit the husband to pronounce a talaq and record the divorce. If the talaq is pronounced outside the court and without the permission of the court, the husband is liable for punishment. The IFL 1984 has not addressed the validity of the talaq itself and has not declared that a talaq pronounced outside the court is invalid. The subsequent amendment of the law made in 1994, however, provided for the court to approve the pronouncement of talaq by the husband “outside the court or without the permission of the court… if the court is satisfied that the talaq that was pronounced is valid according to Islamic law.” 
 
Thus, the family law reforms embodied in the IFL 1984 led to a backlash that is having a negative impact on the implementation of the divorce law in Malaysia. A survey conducted in 1996 by the Women’s Crisis Center in Penang reported that the number of men who pronounced the talaq outside the court and in contravention of the law is more than three times than those who applied for divorce through the court.
 The signatories of the above-mentioned memorandum proposed that the amendments should be repealed and the original provisions reinstated. This means that there should be no extrajudicial divorce, and every talaq pronounced without court permission should be punished. 


The Islamic Family Law of 1984 enables the wife to seek annulment. Thus, a married Muslim woman can file for the dissolution of marriage on any one of the 12 grounds stipulated in the law. These grounds include: the husband is a missing person and his whereabouts have not been known for more than one year; the husband’s failure to maintain his wife for three months; the husband’s imprisonment for three years or more; the husband’s failure to fulfil his marital obligation for one year; in the case of an unconsummated child marriage that is repudiated by the wife before attaining 18 years of age, etc. Of the various grounds for divorce that the law has recognized, abandonment, cruelty, and the husband’s failure to maintain his wife are more frequently invoked than most. But in practice, this issue is difficult to deal with. As one woman advisor has pointed out, “Husbands usually abuse their wives in the privacy of their bedrooms. It is hardly possible for the wives to find witness.”
 The judicial divorces initiated by the wives are valid only if the husband appears at the counseling session as well as in the trial. According to a report, simply by not appearing in court, a husband can abolish in effect his wife’s application for a divorce. The present law of divorce requires couples seeking divorce to undergo  counseling before they go to court. To delay the process, men often fail to show up at these counseling sessions. Since no time frame is given for counseling sessions, the cases could drag on for months, even years.


If a woman wants a divorce from her husband but he is against it, she can work it out by paying her husband an agreed sum. This type of divorce, known as Khul in traditional Islamic law, is today called divorce by compensation. In this case, a woman who wants a divorce will in most cases have to give up her share of family property. And lastly, a woman can also apply for annulment of her marriage on one or more of the 12 grounds outlined in the law. Any property owned in a marriage must be equally divided. It is the duty of the Muslim man who divorces his wife to pay her alimony. However, the wife is often the loser, for “there are more irresponsible men out there than those who dutifully abide by this ruling.” 

The government policy in Malaysia under the leadership of Dr. Mahathir since 1981 has moved beyond symbolic Islamization gestures to incorporating Islamization policies in the government’s development plans. In such circumstances, the reforms of Islamic law will not go to very far, which will in turn affect the role and status of Muslim women in Malaysian society.

 Zina and the Hudud Bill Debate

One of the major events of the 1990s that merits attention in discussing the issues of Malaysian Muslim women is the Kelantan Shariah Criminal Code Bill, known as the Hudud Bill, which was passed in November 1993 by the State Legislative Assembly of Kelantan. The Bill has, however, become controversial and remained in abeyance ever since for want of approval by the Federal Government of Malaysia. 

The Hudud Bill itself consists mainly of the six offenses and punishments of theft, highway robbery, unlawful carnal intercourse (Zina), slanderous accusation of Zina, wine-drinking and apostasy that are based on a modern interpretation of the crimes and punishments stipulated in the Quran and the classical textbooks of Islamic law of medieval times. The Hudud Bill was not passed for the purpose of defining Muslim women’s behavior, but as it will affect women’s role and status in society, they reacted strongly. Malaysian women’s organizations and NGOs expressed their deep concern at the passing of the Bill because the Code discriminates against Malaysian women in several parts, which include the grounds for presumption of Zina; the disqualification of women as eyewitnesses; the termination of a marriage by a husband’s accusation of Zina, whether proven or not, against his wife; the implied endorsement of the view that compensation for death or injury to a woman should be half that for a man, among others.


The women’s groups in Malaysia are particularly concerned with the provisions in the Bill that would likely have a negative impact on their rights, i.e., the provisions on Zina. Zina is defined in the Bill as an offense “which consists of sexual intercourse between a man and a women who are not married to each other.”
 Zina applies both to adultery and rape. The punishment of Zina under the Bill is stoning to death if the offender is married and with 100 lashes if the offender is not married. Zina is proven by eyewitness evidence and by the confession of the offender only. The Bill insists that four male eyewitnesses, who are just, are required for Zina.
In the case of Zina, double standards of evidence are applied by the court. For male offenders, Zina is proved by four witnesses while for female offenders, pregnancy or delivery of a baby by an unmarried woman shall constitute evidence of guilt for Zina and, therefore, the Hudud punishment shall be passed on her unless she can prove to the contrary.  The burden of proof shifts from the prosecutor to the woman in a case of pregnancy or delivery of a child—she should bring evidence that she has not committed Zina. However, in the case of a man, the burden of proof never shifts—the prosecutor brings evidence to secure a conviction. In the case of a married woman, the Bill allows her husband to denounce the child as his by accusing his wife of Zina, and the marriage will be dissolved even if the accused wife exercises a counter-oath to deny the accusation of Zina. All these legal procedures discriminate against women.

The Government’s Position

 The government’s position on the Hudud Bill is represented by Dr. Mahathir, who gave a speech on it in March 1993. The main viewpoints on the issue can be concluded as follows:  The Hudud bill does not accept circumstantial evidence to prove a woman has been raped and this loophole will bring injustice on female victims. Meanwhile, an unmarried woman who is raped and gives birth to a child will be considered as having committed adultery under the PAS law and will be punished for this crime. Can Muslims accept as fair a situation where there is punishment for the rape victim while the rapist goes free? Is it fair to punish the victim of a crime while the criminal escapes prosecution? Will women feel safe in a society that punishes them if they are raped? These questions lead to the conclusion that PAS law will not be accepted.

The Hudud bill is a result of the PAS’s interpretation of the teachings of Islam. It is not the authentic law of Islam. Neither is it in accord with the generally accepted interpretations of Islam. It was studied and made by people whose understanding of Islam is superficial. Dr. Mahathir points out that this is not the first time Muslims have tried to do something unIslamic while pretending to uphold the banner of Islam. The injustice alone is a strong enough reason for Malaysians to reject the PAS law as the authentic law of Islam. 

Conclusion

To summarize the issues related to marriage, divorce, and Zina, we may point out four problems faced by Malaysian Muslim women today. 

· First, although certain measures have been taken by the government to restrict polygamy, polygamous marriages are still high in some states, such as in Kelantan, Terengganu, and Perak. In Kelantan, statistics shows that the number of polygamous marriages without court’s permission had increased dramatically from 93 in 1991 to 263 in 1995, even though there are no conditions providing for such marriages in the law. Meanwhile, the number of polygamous marriages recorded in Malaysia has also increased from 9,792 in 1990 to 12,831 in 1997.
 
· Second, the divorce rate among Muslim families is also high. While it is easy for a man to divorce his wife, it is extremely difficult for a woman to divorce her husband. The economic factor is mainly responsible for the high rate of divorce. One study shows that 65.1 percent of the divorces happen to those who are poor.
 
· Third, the high rate of polygamy and divorce is closely related to the Islamic Revival Movement which has gained momentum in Malaysia since 1991, with the PAS assuming power in Kelantan. The rise of militant Islam in Malaysia is not an isolated phenomenon, but a result of the general reawakening of Islam throughout the Muslim world.  
· Finally, the Hudud Bill has not yet been approved by the Federal Malaysian Government and its legislature.  Even so, the attempt to impose the Hudud Bill by the PAS-controlled government in Kelantan is still seen by Muslim women as a big threat to their rights and status. This trend of imposing traditional Islamic law, particularly Islamic criminal law, as is apparent also in other parts of the Muslim world, reflects the negative aspects of the ongoing process of the so-called Islamization campaign worldwide. Compared to some of the Muslim countries that are under the heavy influence of the newly rising tide of Islamic fundamentalism, Malaysian Muslim women are less influenced by this campaign. However, as the UMNO federal government is now under increasing pressure from the PAS state government that stands for the Islamization movement, the final result has yet to be seen. 

Notes


1Mohammad Hashim Kamali, Islamic Law in Malaysia: Issues and Developments (Kuala Lumpur, 2000), p. 64.

2These viewpoints were expressed by the well-known women’s NGO group called the Sisters in Islam (SIS).
3The SIS Letter was addressed to the Prime Minister, Dr. Mahathir bin Mohamad, 1994.

4Kamali, p. 89.

5Ibid, p. 90.

6Ibid, p. 97.

7Rose Ismail, ed. Hudud in Malaysia: The Issues at Stake (SIS: Kuala Lumpur, 1995), pp. 7-10.

8Kamali, p. 141.

9Ismail, pp. 73-76.
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